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viii) 1t is well seftled law that -Ithe school/educational institutes .can
enhance and fix the fees kwpiné in mind the infrastructure and i
faci}iti;:s available, the investments made, salaries paid to the
: ’
teacher and staff, future plans for expénsion and/or betterment
of the institution etc. ﬁg.-d m the cﬁse in hand when the
reSpondgm. school started functioning on 10 bigﬁas of land now
the -;chool has 18 bighﬁs '.Df land which is being developed for

i e-a-“ébanding the school and the sports faciities for the students:

i S

The Judgm'cm

% 7 - Kg.epijig inview the legal principles in mind we.proceed 1o deal with

the issues spelt out in the ordérs dated 01.05.2012 on which seplies from the

. vatious parties were solicited:-

i) -Wherll:er'ﬂ:e schools affiliated to them have submitted
the annual profit and los- accounts to them during the
last five years, and if not, .+haf action has been taken by

them against the defaulting scheools?

68. \/ As far as Indian School Certificate Education is concerned,” in

response filed by it, it-is mentioned that in terms of provisions of the affiliation

© guidelines, it does not ask the school to submit their annual profit and loss account

on year to year basis. However, if any, specific complaint is received against a
school, the same is duly looked into by the Council, Further the -schools are
required to furnish their annual accounts ste‘ement with the Education Department

of the respective State Govemnments aﬁnu_a]ly as per the relevant local laws.”

69. »/ .‘Punjab. School Education Foard has replied by stating that it is

mandatory to all the private affiliated institutions to subsnit the annual account
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Q reppnsfbalénc!a sheets duly counter signed by the Chartered Accountants along
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~with Annual Progress Reports failing which the effiliation of the concemned

institutions cannot be continued. It is also mentioned that if a school does not

. submit the balance shéet. it is asked to submit the same. However,.no specific

information is prq'vl&ed as to- whether any schools have defaulted in subm itu';1_g the

annual accounts and if so action taken against them. This affidavit, therefore, does

that :.’nuse schoois who have defaultcd in submntmg the annual accounts,

immediate action be: taken and show cause notices be issued for de-affiliation of

such schoé]s.

G Punjab School Education Board has stated that all-the affiliated schools
have compl:cd with the requirements of submitting their annual account

statements.

ily  Phether the sclroo!s dm.md fo them have faﬂowed
the mm:da!ary require.zent of the R;ghr fo E’ducaunn.

Act, 2010, i.e. giving cmission to 25% students ‘of
;;reﬁker section of the soca'ezy and have supplied baak.‘s-

. rmd addresses as per the ‘requirement, and if not, what

s!eps fmwz been taken by then 'in this regm-d?

71. It is apparent from the position t_akm' by- the petitioners, the

Government/Statutory Bodies as wel! as Schools/Association of Schools in

question' though there may be endaveour to fulfill the mandatqry requirements of

gwmg admission to 25% students of weaker secnon of the somety the fact remains

that the aforesa:d prows:on has yet to be furmed into reality Even when some

not gwc answer 1o the que.ry raised. %MLLCW_M

é
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" children belonging to Bctmo:mca]]y Weaker Section are gwcn admrsmon, many
®

seats in these SL-hDOIS meant for 1. W g go unfilled,

; 72L The R’l'l: Act was enacted in implementation of the mandate and
« spirit of Article 21A of the Const:tunon of India inserted vide Sﬁth Amendment
Act, 2002. Article. 21A provides for free and compulsory education of all children
in the age group of 6 to 14 years as a undamental Right. Jo achieve this goal,
Section 12(1)(c} raqu:rca private unaided schuols, some 9[“ which in Chandigarh
are represented by respnndenl No.9 to admit in Class-1, 10 lhe” extent of at least
25% of 'the strength of Lhal class children be!ongmg to Economically Weaker
‘Sectlons (BWS) and disad vantaged groups in the ne:ghbnurhood ,and provide free

and <compulsory elementary educauon till its oomp]ehon Such Scheols, under

Sectlon J2(2) of thc RTE Act shall be reimbursed cxpmdnure so :ncurred by them

.YAMA HIGHCOU T

to the extent of per chlld uxpendmn-e m-'.'.un'ed by the ctate ort the actual amounl

charged from the child whmhever is less. Slnce some Schoo]s are a!ready under

[ — T rrre—— sty et
obligation (as per the term of allotment of Jand to-them) to provide free educatmn

T e e

to a specified number of children, the second proviso.to Section 12 (2) provides

that the Schools shall be not cntltled to reimburse (o thc extent of the said

word “nmghbcurhobd” but does not define the same.

—
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73. In first placé it thus becomes incumbent ‘upon the authorities tg frame
""-—-—_.________~__ __-_'_'_'—-—~_-__.__..__.,___.

the Rules o deﬁne ne:ghbomhaoa" We may mention that the Government of

—:---—-___.’

Delhi has framed such Rules known as Right of Children to Free and Compulsory

ry g . B
Education Rulés, 2010 (RTE Rules) which prescribe the limit of neighbourhood in
L {

__-_‘_-_‘—'——.___
respect of children in Classes-] to V as within walking distance of 1 Km. and in
- respect of children in Classes VI to VIII as within 3 Kms: If similar Rules arg made
— § 3
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children in the neighbourhood of a particuia:r school can always have the access 1o

" the’schools for admission and the schools can als‘o- be compelled to admit those

students. While fixing the limit to define ‘neighbourlmbd', the authorities can also

<take mm consideration the report of Apnl 2010 of the Commillee on

PUNJA ‘AND HA YANA HiGH'cbu T

Implementationof the RTE Act and to the 2}3 chort on the RTE Bill of the

Dwelo;:rﬁent which report was presented to the-Rajya-Sabha. Still it.may not be

inasmuch it is the hounden duty of the al] concemed to_ensure that the afarasald

*

+

the Guidelines can prov:de for the fqllowme, -

L.

il e

to EWS and disadvantaged group l'BSldlng within 1 Km of the

specific schools; -

-

:(ii) in cdse the vacanc;cs ruaain unﬁlled students resu:hng within 3

kms. of the schools shal, se adm!ucd; i

(iii) If there are still vacnnc:es, then the admlssmn shall be offered

.......

to other students res:dmg wtthm 6 kms, ofthe mst:tutmns,

gt e e e e

g

(iv) Students residing beyond 6 kns. shall be admitted only in case

—

vacancies remain un_ﬂll.ed even after considering all the students

within' 6 kms. area.
._,_,__._._;_.-—————-—"_-__

-

Department related Parliament 'Standing Conpmittee of Human. Resource
necmmy to confine the adm:ssmn only to t.hose children Iwmg in neighbourhood -

: promston of the Act is 1mplemented The \.uvemment, therefore, whilc ﬁ‘ammg._

(i). Admlssmn shall F rst be offemd r.o ellg1ble students dengtng

S——

74. . The' Supreme Court in a recent jﬁdgment in the case of Socicty for

bgaideq Pgl ivate Schools of Rajasthan Vs. Uaion of India and another'éﬂl.z(G)

SCC 1, has also discussed the issue elaborately which should be kept in mind

while giving proper implementation to this provision.
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m) " Whether the salaries paid to the teachers and other
employees, by the schools affiliated to them, are in
accordancé with the rules and guidelines ﬁ’amed
by them or the State Government? .

75.  Insofaras the payment of salaries to the teachers and other staff is
concerned it appears  that most of the msnmnons are paymg salams in accordancr:

with the Rules and Gmdelme.s framed by the State Government and in cena:n cases

ou T

they are even paymg higher salaries than thr, salaries paid by the Governmem
Schools to their teachers However, there may be ceﬁam schools who are violating
Lhese norms by not paying the sa!anes in accordance w;th the Rules and
Regnlatwns framed by the State Govcmmmt It is also possible that certam
schools may be showing salanes paid as per the Govemmem norms on papers but |

-tnfact paymg lessor salaries. Thcre has to be soma mechamsm to check this.

-
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; malprat:lmc in respect of whmh dnrecnons are lssued at the appropriate place.

iv) Whether the schoois affiliated to them are
‘ prescribing the books of private pubhshers if yes;
_what steps have been taken by them for directing
the schools to prescribé the books pubhshed by
NCERT? -

76. No doubt, there should be an attempt to preseribe the books of
'y—_‘_’______,‘_—-ﬂ— - = AL Kavarle ey

—_———

NCERT wherever available. However, il is alsoa matter of fact that there is no law

~ ik

or Regulation Whlch mandates the schools to prescribe books of NCERT only to
_____.__._.J_..—..---—-—'-'—"-_

-———ﬂ_‘.—_-"lwr'_

the students. 1t is stated by various schools that the bocks are chosen keeping in
W

view the intellectual competitive world as also 1he intellectual autonomy of the

i
!
H
II

teachers to teach the students and any restriction in that regard would only hampet;



Canral Copying Agency
(Authorized w76 of Indina Evidenee Act, 1872)
of b, & Hr. Chan ¥

g,\,i_mm' 4so:gogag a8 g | _ .79 , _

o > 5 ; : " 5 i

the horizons of ghe students to attain knowledge. This issue is mi_tiniy raised in

Civil Writ Petition No 3834 of 2010 wiich pe:tams to Green Grove Public School,

Khanna 1t is specxf cally p]saded by 1he sa:d school m lts reply that r.he sald
petltlon filed as Public Interest Litigation is totally motivatcd and has been ﬁled at Il
the instance of ccrtam book. sellers only becausc this school did not prescribe the - ; y
books of ﬂlose'book.sellprs for tl;e -studies in the curriculum for the students. Thxs |
schoo]. appears. 1o be correct in its submission that when there are 13 schoals in
" Khanna region wh:ch ptescnbc the text books other than the ‘NCERT!Punjab
School Education Board, it is only the Green Grove Public School which i-s singled
out and targeted. Further moré., the peﬁﬁoner has also ﬁ!';-;d a civil suit claiming
identical relief. b

As per the infonnaﬁon supplied by the Central Board of School
Education (CBSE) to this sc.hool undcr t.bs Right to Information Act, th.;.

rec omendauon of pnvate pubhsher is not 2 bar provided the number of text

is nrqscnbed by the NCERT for that

books does not exceed the number of

g
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sub_;er,; and class. Thz school mantained thet their sy"llabi is strictly in accordance

“with the NCBRT guidelines and norms and nu mber of text books does not exceed

‘those prescnbed by the NCERT, Thus, in absence of any statutory regime putting

PUNJA

any oblzgatnon on these private schools to have only the NCI..RF books, it is
difficult to give any specific du-ection in ti'us behalf: However, we leave |t open to
the gowmment authorities to look into this issue in greater depth and to dectde as
to whcthar it would be necessary for the private schools to prescribe only
NCERTfBoards books. It will also be examined as 10 whether any Regulatory

mechanism is required and whether it is feasible to regulate the prices fixed by the -

pr.ivate-.publishers in respect of books prescribed in the Schools.
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7. Coming to the thorny issue of charging of fees which is the bone of

c.ont'enﬁon between the parties, the posi:'ton of law in this behalf has already been

stated in de:a:led above extracting the ratio of various jﬁdgrﬁents- nf the Supreme

Court. Specific question on this issue was framed by the Supreme Court in
Modern Schonl (snpra), in the followmg manner:-
a) Whether the Dlrector of Educanon has the authority to

regulate the quantuin of fees charged by un-aided schools
under section 17(3) of Delhi School Education Act, 1973?

o I Nc doubl the issue was answered having regard to the provisions of
Sesuun 17(3) of De!hi School Education Act, 1973, There is a similar prowsion in
Haryana -School Educanon ‘Act, 1995 and there i3 no. similar law in Union
Territory, Chandigarh or State of Punjab. At the same time, the Court took into
considemtion the general principles laid down in earher decisions of this Court

while answanng this . quesuon Referring to the juci-gmems of TMA Pai

Eoundahon (supra) and lam ic Academy oF Educahon {supra), it was held in

no uncertain terms that the fees to be charged by unaided educmonal institutions

e s —

cannot be regulated except that capitation fecs'-an_q urpﬁteerggﬁmm A{grh:dclen.

—

_ There could nc.rt be any ngtd fees structure ¢ and cach institution must | have freedom,

il

T -

to fix its own fees structure, after takmg, into account the need to gencrate ﬁmds to

run the mshtui.:on and to prov:de ﬁaculmes neoe.ssnry for the benefit of the studcnts.

Lo lti S

e —

) surplus 'Funds whleh-must be used for bettement and growth of the educaucnal :

' any-: other use or pm;)ose ancl cannot be used for pe:rscrlal gam or any busincss or

enterprise.

In the process, such educational mstltut:ons were even empowered to generale

mstmxtem w:th clear mbargo that 1hess pmﬁtsfsurplus funds cannot be dwcmd for
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cwi %3054 5 0f 2009 etc. 81
- For fixing 'ﬁzé*fec siructure, ollowing considerations are to be kept in mind:

(€) 'lha infrastructurc ‘and facilities available;
“"'——_—_—_——__

(d) Investment made, salaries pald to teachers and staﬂ‘

L

.

‘two restrictions, iz, nén-profiteering and non-charging of capitation

— . < - e

fees.

—

The majority view thé.reaﬁ:er ap;l.\licd the‘afomaid principles in
the context of'1§73‘ Act and Rules framed ﬁxmunda; It was'émphaﬁied
thiat Rule - 175 md:car.es the accrual of income and Rule 1';?'? indicates

: \mhzanon of t}mt income and anmemd © the first question by holding that
"lhe Director of Education was authonmd to regulate fees and other charges
to prevent co.r'nmercializaﬁcm of educanonal institutes in the Icllowmg

ferms:
=R

g herefore, reading section 18(4) with
rules 172, 173 174, 175 and 177 on one hand and section
- 17(3) on the other hand, it is clear that under the Act, the
Director is authorized to rizulate the fees and other
charges to pmcnt commecrcialization of education.
Under section ]7(3}, the school has-to furnish 2 full
:stancment of fees in- advance before the commencement of -

PUNJA ANDHA YANAHIGHCOU T

the nca.demtc sessmn Reading section 17(3) with section
18(3]&&}} of the At:t. and the ru.cs quoted above, it is clear
that the Dm'.'chor has thc to regulate thc l‘ees under section
17(3} of \'hc Act......(emphasis supplied)”.

79. What follows ﬁ-om the above said is that ﬁ-eedom is to be given to the

. |Certified to.be trus copy

| Olwl'lw
muu s a.umnsmsm Act, 1872) -

(¢) Future plans for expansion and/or betterment of institution subject to
-__‘_____'______________-'-——-."— = A

nﬁastrucmre and ‘Facilmes available in thc schoﬂls, mvesnﬁents!made and salaries

1

pa;d to the tcachers and:staff as well as the future plans for, expansion and/or

betterment of institution. Obviously, there cannot be any uniformity in all the

i

schools to ﬁx their fees structure as . fixation thcreof depmds upon the
- "__’__‘(___ﬂ“;—'—g__w——-—- -

04
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G schools in:-rét;pgct of nforﬁaa.idl parameters. Various schools in their replies have

highlighted and. boosted about the high quality of infrastrugture which has been

pmvided by them. We have taken note of thesz_ facilities in detail as stau:d by Sita
o
.Grammer School, Malsrkot!a Tihus, the legal posmnn. which cannot be denied is

that there cannot be’ any rigid fees structure prescnbed by the Government Each

institute has to be given freedom to fix its own fees structure takmg into

Central
muwcmrﬁ mn Evidence Act, 1872)
Chand}

# —— e

consideration the the need to generate funds to run the msts'mtton and to E rovide

facilities necassary for the benefits of g]_e sty __pg;_!,;._

-

80.. . At the same time, the Supremc Court has also Imd do\nm calegor;cal

prmcnp}es that the schools cannot mdulge in pnoflteermg and they cannot charge

restrictions. It is also to be ensured (hat the fees/funds collected by the Schaols
from pa:cnt.s!teachers are not tmnsfemd from the. school funds to the socmly or the

trust wl'nch nms such schools or any other institulions. Here again, however, the

capitation fee higher, thr.rcfore, the fees fi xancn is subject to the al’orcsald two’

—

recognized unaided schoois are entitled to set up Develusment Fund At:count and
e S P e ey

for this purpose they can charge frnm the students but such a cha:rge do not r.xcee.d
W

o

50% of the annual tugteon fees, The pos;t:on in this bchalf is aummar:zcd by Delhi
bt S

B

High (_Zuun in its judgment dated 12.08.2015 in Delhi Abhibhavak Mahasangh

PUNJA AND HA YANA HIGH COU T

. case (supra) in the following manner:-

“62, With this, we revert back to the issues on Me:ltl

Thc clear legal position ‘which cmerges from the combmed'
reading of the judgments of the Supreme Court, directly on’

the issue of revising tuition fee by Delhi schools under ‘the

Delhi Education Act, and already stated in "detail abovc.
demonstrates that the schools cennot. .indulge in
- A commercialization of education which would mean that the
fee structurc has to be kept within bcund 50 as to avoid
proﬁtcermg. At the same time, “reasonable surplus' is

- permissible as fund in the form of such. wrplﬁs may be

-
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: required for development of various activities in the schools
for the benefit of atutl:lc'nt_a themselves, The guiding principle,
in the process, is “to strike a balance between autonomy of
such institution and measures to be taken in avoiding -
commercialization of education”. The autonomy of the
schools can be ensured by giv;ring‘ﬁrst right to such schools

—

to incrgase the fec. At the same bme quantum of fee to be

" charged by unaided schools is sub_lect to regulation by the
DoE which power is specifically conferred upon the Dol by.
virtue of Section,17(3) of 1973 Act. This is specifically held
by the Supreme Court in IModern School (supra) and
Action Committee Unaided Private Schools and Anr.
(supra). 'Norma.lly, therefore, in the first instance, it is for the
schools to fix _théir fce and/or increase the same which rilghL
is conferred upon' the schools as recognized in TMA Pai
(supra). The DoE can step in and interfere if hike in fee by a
particular scho'xl:ﬂ is found to be excessive and perceived as
“indulging in profiteering”. It would be a procedure 6 be
resorted to routinely.” ' ' ’

81. . The moot que.st'inn is while giving freedom to 'the schools to fix their

own fees structure; how to ensure that these achsn‘s are not mdu!gmg in

through unauthorized channels. In Delhi bhibhaVak Mahasangh case (supra),

" Delhi High Court exprcssed the view that there was a need for eslablishing a

permanent Regulatory Rody/mechanism, the r;atioﬂale whereof is given in par:as

Al

No. 72 and 81, already extracted above.

82. NG doubt iri the instant cases before us, as per the replies filed by the

Jofficial respondents, themselves, most of the schools are fulfilling the requirements

that there is hardly any examination of these recards which are sumply dumped by

of submitting the Annual Reporis etc. At the same time, it is also a matter of record

' the schools ‘with the Boards/Regulatory Authont:cs and keep lying there in Lhmr

archives. Naedl.ess to mention that jt is the dur.y of the official respondents to

Far Privale Ust E
Certified ta be frue copy 1 .
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proﬁteermg(commercmhzatton of educatica and are also not diverting funds.
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Oensure mntlincrease in the fees und'ert;lke.n bya paﬂidular school is justiﬂe.d and
" ‘necessitated by other cmumsm::ea like increase in expendlture or because of
devc}opmental ‘activities needed and does not result into profiteering. It is also to
‘be ensured that the funds are not diverted elsewhere. Hnwevcr, }here. is no
mechanism for chcckmg the same. In a situation like this, we are of thc 6pinion
that the States of Punjab and Haryana as well as Umon Territory, Chandtgarh )
should also provide for some permanent chulatory Bodteslmechamsm which
would go into this aspect on regular basis. We accordingly pive directions to the
: Sltates of Punjab, H;nyana as well as Umon Temtory, Chandigarh to examine the
feasibility of estai:lishing such a mechanism and take decision ﬁ'xereupcm wnthm a
period of six m_anths from i(:.‘lda)'._Tiﬂ that is done ;nd in'érder o sort out the issue
as to wh&hcr"me-ﬁikc in Eeasl ny the schools is pr‘pper or not, we would like 10
follow the same path as done by the High Court of ﬁclhi', namely, setting up a
: Comm:uee with. the task to go into the accounts of the Schools and find out the
masonableness of increase in fees by the schools. Accerdingly, we appomt three
committees; _bnr. esch for the State of Punjab, State of Haryana and Union,
Terﬁwrf, _Chgndigarh', with the following E:q_f.st‘imﬁonal members:- .

FOR STA’ ¥ PUNJAB:-

i) . Hon'hle Mr, Justice Ranjit Singh (Retd-): Chairperson
i) One Chartered Accountant to be nominated by the Chairperson of the
(iomn;“htcc. P A
iii) One Member from the field of Education preferably a retired

‘teacher/officer of eminence to be nominated by the Director of Public

School Education Board.
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FOR STATE OF HARYANA:-

) " Bon’ble Mrs. Justice Kiran Anand Lall (Retd.): Chairperson
i) One Chartered Accountant to be nominated by the Chairperson of the
Committee.
Sy e One Member from the field of Education preferably a retired
teacher/officer of eminence to be nominated by the Director of Public
School Education Board.
FOR UNION TERRITORY CHANDIGA
i) ; 'Hon’ble Mr. Justice R.8.Mongia (Retd. Chief Juktice): Chairperson
i) One Charlered Accountant to be nominated by the Chairperson of the
Commitee. '
" i) One Member from the fieid of Education preferﬁbly a retired

teacher/officer ‘of eminence to bie neminated by the Director of Public

School Education Board, U.T. Chandigarh.

‘Thie fee of the Chairperson(s) shall be Rs. 25,000/- per sitting and that

of the members Rs. 10,000/~ each per sitting. The said fee shall be shared by the

schools in the respective States. In addition to the aforesaid fee, the Committee(s)

shall also be reimbursed the amourit of clerical and other expenses. They shall also

. be provided suitable place/office for undertaking the task assigned.,

Since the schools are submntmg the accounts with: the Boards, these

accounts and records can be given by the Boards to the Lummlt&:ﬁ 1n addition all

' -&?/ : Immmm ?@%

| Cepying Agercy
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O the schools shall also render ful) cooperation to the Commtuee(a) by submitiing the
Ancount and other mcaSsary infomahon demanded by the Commm.ee(s) The
scope af the work undertaken by the Commsttec(s) sha]l be re&ncted ‘to the
academic year 2012-13 " Likewise, fm the academic year 2013-14, though the

schoels shall have the right to fix their fees st:ucturé they will have'Lq justify the

was rsquired by each mdmdual school on the examination of records and accounts

-

1 4

ot

8 etc. of 1.h&se schools and takdng into cbnsjderauon the ‘funds available etc. at the
% disposal of the schools Whllﬂ doing this exercise, it shnl\ keep in. mi_nd__the
s

%A as Action C()mmnme Una:ded Pvi. Schools case (supra) and _qlha_r‘d_ems‘aon ‘noted
<. by us in this Judgment Needless to mennon in case it is found that the fees hiked
& by the schools was more than wmanted, the diraction can be given 10 ﬂ;_p_s'e
g schools to _rcfund the same to the studen'ls
L A.ll these awrit petitions stand. uspmed of in terms of diréctions given
s’ hereinabove. | : , —_
3 . i CHIEY JUSTICE
: T e
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